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does not include the price of any op-
tions, except those options exercised at 
the time of contract award. 

(b) Contracts exceeding $100,000 (Mil-
ler Act). 

(1) Performance bonds. Unless the con-
tracting officer determines that a less-
er amount is adequate for the protec-
tion of the Government, the penal 
amount of performance bonds must 
equal— 

(i) 100 percent of the original con-
tract price; and 

(ii) If the contract price increases, an 
additional amount equal to 100 percent 
of the increase. 

(2) Payment bonds. (i) Unless the con-
tracting officer makes a written deter-
mination supported by specific findings 
that a payment bond in this amount is 
impractical, the amount of the pay-
ment bond must equal— 

(A) 100 percent of the original con-
tract price; and 

(B) If the contract price increases, an 
additional amount equal to 100 percent 
of the increase. 

(ii) The amount of the payment bond 
must be no less than the amount of the 
performance bond. 

(c) Contracts exceeding $30,000 but not 
exceeding $100,000. Unless the con-
tracting officer determines that a less-
er amount is adequate for the protec-
tion of the Government, the penal 
amount of the payment bond or the 
amount of alternative payment protec-
tion must equal— 

(1) 100 percent of the original con-
tract price; and 

(2) If the contract price increases, an 
additional amount equal to 100 percent 
of the increase. 

(d) Securing additional payment protec-
tion. If the contract price increases, the 
Government must secure any needed 
additional protection by directing the 
contractor to— 

(1) Increase the penal sum of the ex-
isting bond; 

(2) Obtain an additional bond; or 
(3) Furnish additional alternative 

payment protection. 
(e) Reducing amounts. The con-

tracting officer may reduce the amount 
of security to support a bond, subject 

to the conditions of 28.203–5(c) or 
28.204(b). 

[65 FR 46070, July 26, 2000, as amended at 71 
FR 57368, Sept. 28, 2006] 

28.102–3 Contract clauses. 

(a) Insert a clause substantially the 
same as the clause at 52.228–15, Per-
formance and Payment Bonds—Con-
struction, in solicitations and con-
tracts for construction that contain a 
requirement for performance and pay-
ment bonds if the resultant contract is 
expected to exceed $100,000. The con-
tracting officer may revise paragraphs 
(b)(1) and/or (b)(2) of the clause to es-
tablish a lower percentage in accord-
ance with 28.102–2(b). If the provision at 
52.228–1 is not included in the solicita-
tion, the contracting officer must set a 
period of time for return of executed 
bonds. 

(b) Insert the clause at 52.228–13, Al-
ternative Payment Protections, in so-
licitations and contracts for construc-
tion, when the estimated or actual 
value exceeds $30,000 but does not ex-
ceed $100,000. Complete the clause by 
specifying the payment protections se-
lected (see 28.102–1(b)(1)) and the dead-
line for submission. The contracting of-
ficer may revise paragraph (b) of the 
clause to establish a lower percentage 
in accordance with 28.102–2(c). 

[48 FR 42286, Sept. 19, 1983, as amended at 61 
FR 31652, June 20, 1996; 61 FR 39213, July 26, 
1996; 62 FR 44806, Aug. 22, 1997; 65 FR 46070, 
July 26, 2000; 71 FR 57368, Sept. 28, 2006] 

28.103 Performance and payment 
bonds for other than construction 
contracts. 

28.103–1 General. 

(a) Generally, agencies shall not re-
quire performance and payment bonds 
for other than construction contracts. 
However, performance and payment 
bonds may be used as permitted in 
28.103–2 and 28.103–3. 

(b) The contractor shall furnish all 
bonds before receiving a notice to pro-
ceed with the work. 

(c) No bond shall be required after 
the contract has been awarded if it was 
not specifically required in the con-
tract, except as may be determined 
necessary for a contract modification. 
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